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The Myth of Legal Leverage?

Toward a Relational Framework for Court-Based Treatment

By Julian Adler, Joseph Barrett, and Michael Rempel'

As New York State works to decrease incarceration and treat people’s underlying behavioral health
needs, it is increasing its use of specialized courts.2 But where the threat of a long prison sentence
once incentivized engagement in lengthy court-supervised treatment, recent legislative reforms
have reduced prosecutors’ and courts’ leverage.? In this new legal landscape, can six months (or less)
of court-supervised treatment be just as effective as the standard year-long prescription?

In this context, “effective” typically means one of two things: that a (very) brief course of treatment
can meaningfully help a person to better cope with and navigate their life circumstances, or that
such a time-limited intervention can appreciably reduce that person’s risk of recidivism. On both
scores, the research is quite encouraging—practitioners have tools at their disposal that are
considerably more potent than legal leverage.

Let’s start with the recidivism concern. The “risk principle” is one of the few rock-solid empirical
findings of criminological research. It states that the level or intensity of intervention (e.g.,
treatment, social services, supervision) should be commensurate with a person’s risk of recidivism.4
Although it may seem counterintuitive, research demonstrates that too much intervention can be
harmful to lower-risk individuals and actually increases their risk of recidivism.? Intensive
intervention can interfere with things like school, work, familial obligations, and pro-social
relationships, “disrupt[ing] the factors that make [people] low-risk.”¢ Along with the potential stigma
and psychological harms of prolonged exposure to the criminal justice system and higher-risk peers,
this may lead to iatrogenic effects. That is, intensive treatment can have the unintended
consequence of increasing rather than decreasing risk.”

Of course, the risk principle also states that higher-risk individuals benefit from more intensive
interventions in community-based settings, resulting in proven recidivism reductions in lieu of
incarceration.t But how much treatment is the right amount? The question of dosage (i.e., how
much intervention is necessary to achieve the desired effects at varying risk levels) has eluded
researchers and practitioners alike. As Madeline Carter of the Center for Effective Public Policy and
Judge Richard Sankovitz, Ret., formerly of the Milwaukee County Circuit Court, observe, “while it is
clear that dosage matters, there is less than optimal empirical guidance about how much dosage is
desirable.”® This is further complicated by the qualitative nuances in the type and delivery of any
treatment; as researchers Kimberly Gentry Sperber and Christopher T. Lowenkamp conclude,
“[d]osage is more than just counting program hours.”1° Given the importance and complexity of
accounting for dosage, some have gone as far as to characterize the project as a “search for the holy
grail.”!! The bottom-line: research is conclusive that over-programming can be harmful, but it
remains inconclusive regarding how much intervention is necessary.
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While the studies about the risk principle and dosage complicate our notion of effective treatment
length, two other bodies of research point to human interaction, not time, as central to
effectiveness. Studies of therapeutic intervention strongly suggest that the quality of the human
interaction outweighs the importance of any particular protocol or approach.i2 The effect sizes for
factors like goal consensus, empathy, alliance, and positive regard are significantly greater than, say,
model fidelity, which is often linked to dosage. For example, most validated cognitive-behavioral
interventions for criminal justice settings require a set number of treatment sessions.!3 Ultimately,
however, a robust therapeutic relationship is less a matter of dosage and more a matter of
engagement.

Another relevant line of research suggests that the way people are treated in the courtroom can have
significant bearing on whether they will comply with court orders in the present and the law in the
future.!* Commonly referred to as “procedural justice” and popularized through the work of Yale
law professor Tom Tyler, this research calls on judges and other practitioners to prioritize their
interpersonal interactions.!® Although there is some variation, scholars typically define the
experience of procedural justice as someone’s perception of five key elements: voice (the opportunity
to tell your side of the story); respect (being treated with dignity); neutrality (decision-makers acting
without bias); understanding (comprehending what is happening and the implications of the
decision made); and helpfulness (having your personal needs and situation taken into account).16
Notably absent from this list is legal leverage or the judge’s ability to compel compliance with any
particular conditions or programs. In other words, it is the quality of the interpersonal interaction,
rather than the quantity of compulsory treatment, that correlates with the desired outcome.

Can these practices replace legal leverage, in whole or in part? To be sure, studies have found that
court-mandated treatment outperforms voluntary treatment.!” But this literature fails to provide
compelling answers in favor of leverage on two critical questions. First, how much leverage is
required to yield positive benefits? There is little data suggesting that lengthy prison alternatives are
necessary to ensure meaningful engagement in treatment. Second, if leverage is somehow reduced
below its point of optimum efficacy, will court-supervised treatment fail, generally? Here, research
suggests that treatment can still be effective by maximizing the use of evidence-based practices,
such as by following the risk principle, building strong therapeutic relationships, and engaging in
procedural justice. There is every reason to believe that high levels of leverage can be sacrificed as
long as other key ingredients of good treatment are preserved.

Having leaned on the stick of incarceration for years, some practitioners are concerned to see that
support weakening. But what if we never relied on the stick as much as we thought? The literature
on risk, dosage, therapeutic relationships, and procedural justice supports the idea that court-
supervised treatment can be just as effective with minimal legal leverage and, even more, that its
effectiveness relies on factors largely unrelated to leverage.

The challenge for practitioners is to reorient their approaches and—to some extent—their models,
embracing the idea that less is often more and that positive interactions, rather than length of
intervention, may be the key variable in the crime-reduction calculus. At the same time, researchers
should continue to suss out the mechanisms for effective short-term intervention and how, for
example, a small dose of supervised treatment might be an effective conduit to a longer course of
entirely voluntary treatment. This includes more research into variations on the traditional
treatment court model, such as pre-plea participation, the absence of punitive sanctions for non-
compliance, and a more holistic conception of intervention itself.
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