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About This Series

This brief focuses on the results of a na-
tional survey conducted by Center for
Justice Innovations’ researchers as part of
a series of publications about public de-
fense attorneys' perceptions of race and
bias in their field. Additional briefs will
focus on findings from RTI Interna-
tional’s in-depth interviews with public
defense attorneys and the National Asso-
ciation of Criminal Defense Lawyers’ rec-
ommendations for how to apply study
findings to improve the landscape of pub-
lic defense practice.
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Introduction

In the wake of several high-profile sys-
temic failures of justice for Black people
in the last decade, there have been wide-
spread demands for change against per-
vasive racial inequities throughout the
criminal legal system. These failures in-
clude the killings by law enforcement* of
Tamir Rice, Michael Brown, George
Floyd, and Breonna Taylor; the excessive
use of confinement and untimely deaths
of Sandra Bland and Kalief Browder; and
the determination of the wrongful convic-
tions of the Central Park 5. While much of
the public discourse has focused on how
law enforcement, prosecutors, judges,
and correctional officers perpetuate racial
biases, far less attention has been on how
public defense attorneys do, as well.2

Recently, scholars have started examining
how race affects legal representation in
public defense.3 The Sixth Amendment to
the United States Constitution guarantees
the right to counsel in criminal cases and
the Supreme Court has held that the gov-
ernment will provide a lawyer if a person
cannot afford it. Each decision point of a
public defense lawyer’s assistance is vul-
nerable to racial bias and the potential for
long-lasting harm to clients. Despite calls
from the American Bar Association's

Standards for the Defense Function4 for
defense counsel to be proactive in detect-
ing, investigating, and eliminating im-
proper biases, with particular attention
towards historically persistent biases like
race, achieving this standard has proven
difficult. Often operating with limited
time, resources, and information, public
defense attorneys must make critical deci-
sions relating to bail requests, case inves-
tigations, social service needs, plea nego-
tiations, and trial strategies, among
others.

Recognizing the pivotal role that public
defense attorneys play in addressing ra-
cial disparities that their clients face, our
exploratory study seeks to create a basis
of understanding for how attorneys con-
sider race when working with clients, con-
ceptualize their role in addressing racial
inequity, and experience the impact of
their own racial/ethnic identities in the
workplace. By shedding light on these is-
sues, we hope to encourage public defense
attorneys to reflect on and discuss how
racial bias within their field perpetuates
systemic harm, ultimately paving the way
for improvement in racial equity across
the field.
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Survey Design and Data Collection

This research study seeks to understand
public defense attorneys’ perceptions
across the country about racial equity
within their field, the impact of race on
defense practices, and potential explana-
tions for attorneys’ beliefs. In this section,
we describe our approach to the research,
including survey instrument design, data
collection, and analysis.®

Team members from the Center, RTI,
NACDL, and NLADA designed the survey
collaboratively. The purpose of the survey
was to gain a broad understanding of the
public defense community’s perspectives
on racial equity within the profession and
the potential impact of race/ethnicity on
legal representation. We designed the
first section of the survey to elicit general
demographic information about attorneys
(e.g., race, ethnicity, gender) and their
professional experience (e.g., practice
area, where and for how long they prac-
ticed law). The remaining sections fo-
cused on public defense attorneys’ per-
spectives and attitudes about their:

e Practice area (criminal law, child
welfare, immigration systems),

e Defense practices,

e Strategies for case preparation and
litigation, and

e System culture and work environ-
ment.

Ideally, the survey would have been sent
to a representative sample of all public
defense attorneys practicing in the United
States. However, given the variability in
local public defense systems, such an ap-
proach would require intensive resources.
Instead, we utilized convenience and re-
ferral sampling techniques. We dissemi-
nated the survey to public defense attor-
neys through strategic email outreach to
NACDL and NLADA members. Between
January and March 2022, we collected a
total of 690 survey responses.

When analyzing the data, we first exam-
ined overall trends in survey respondent
characteristics (e.g., race, gender) and
survey responses. Next, we examined dif-
ferences between respondent subgroups.
The results below highlight significant
differences between respondent sub-
groups. Nonsignificant results are not
presented.®
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Survey Sample

Of the 690 surveyed public defense attor-
neys, more than half were men (52%),
with the remaining comprised of women
(47%) and non-binary (<1%) individuals.
Attorneys’ ages ranged from 19 to 87;
44% fell between 40 and 59 years old, and
just over half were either younger (< 39
years, 25%) or older (= 60 years, 29%).
Looking at the type of indigent defense
agency in which attorneys practiced, over
half the sample worked in a public

defender office (52%), and the remainder
worked as a solo (23%) or other private
(21%) practitioners, or with a non-profit
provider (3%). The majority of attorneys
(95%) described their practice area as
criminal law, 18% handled child welfare
cases, 3% handled immigration matters,
and 10% handled other case types.” As
displayed in Figure 1, surveyed attorneys
represented almost every state in the
country, with the largest representation

Figure 1. Surveyed public defense attorneys
represented almost every state

Number of Surveyed Attorneys

-
1 64
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from Virginia, California, and Texas. By
jurisdiction type, most respondents prac-
ticed in urban areas (71%), followed by
suburban (36%), rural (31%), and tribal
(4%) areas.8

More than three-quarters of respondents
self-identified as white, as displayed in
Table 1. Given the lack of accurate data on
the racial/ethnic composition of public
defense lawyers nationally, we cannot de-
termine whether the composition of our
sample reflects national trends among
public defenders. However, when

PERCEPTION OF RACE AND BIAS

comparing respondents to the racial/eth-
nic makeup of attorneys nationally?,
Black/African American, multira-
cial/multiethnic, Latinx, and Native
American individuals are either
overrepresented or equally represented in
our sample. According to the American
Bar Association’s national data, only 5%
of lawyers nationwide are Black/African
American and Black, Indigenous, and
People of Color (BIPOC) attorneys ac-
count for less than 20% of attorneys na-
tionally.?

Table 1. Black/African American, Multiracial/Multiethnic, and
Native American respondents were overrepresented in the survey
sample compared to attorneys nationally.

Number of People
Percentage by Race/Ethnicity

White (including Arab and Jewish)!?
Black/African American
Multiracial/Multiethnic

Latinx

Asian

Survey Attorneys United States
Respondents  Nationally’*  Population®?
690 1,327,010 333,271,411

77% 81% 59%

8% 5% 14%

7% 3% 3%

6% 6% 19%

1% 5% 6%

<1% 0% 1%

Native/Indigenous American
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Survey Findings

The findings fall into four categories: per-
ceptions of racial bias, client-attorney in-
teractions, case strategy, and office cul-
ture. Additional detail is provided in the
subsequent paragraphs. Key takeaways
include:

1. Perceptions of Racial Bias: Pub-
lic defense attorneys generally agreed
that there are racial disparities within
the criminal legal system and that the
system is biased against their BIPOC
clients.

2. Client-Attorney Interactions: At-
torneys reported that clients have few
opportunities to identify themselves
racially or to choose to be represented
by BIPOC attorneys. White public de-
fense attorneys reported more often
than BIPOC attorneys that race is a
barrier when building relationships,
trust, and communication with
BIPOC clients.

3. Case Strategy: Over a third of attor-
neys reported changing their case
strategy based on their clients’ race.
BIPOC attorneys were more likely to
report that they collect and present
evidence in court differently and give
different legal advice to BIPOC cli-
ents.

4. Office Culture: BIPOC attorneys
were more likely than white attorneys
to report witnessing racism in their
offices.

Perceptions of Racial Bias

System Fairness

Researchers first sought to assess whether
there was agreement about the presence
of racial inequity. The vast majority of re-
spondents (90%) agreed that BIPOC are
overrepresented in the criminal legal sys-
tem compared to the general population.
When asked about disparities in the juris-
diction in which they practice, a smaller
majority (78%) agreed that BIPOC are
overrepresented compared to the local
population.

Drivers Of Disparities

The acknowledgement of racial disparities
does not necessarily mean there is an
agreement about the causes of said dis-
parities. However, respondents generally
agreed about the source of the disparities,
as well. At both the national level (82%)
and in their local jurisdictions (80%),
most public defense attorneys agreed with
the statement that “the criminal legal sys-
tem in our country favors white people
more than BIPOC.” There was a notable
percentage of attorneys (around 20%),
however, who disagreed or remained neu-
tral in naming racial bias as a driver of ra-
cial disparities in the criminal legal sys-
tem.
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Client-Attorney Interactions

System Fairness

When asked whether race creates a bar-
rier in the client-attorney relationship,
public defense attorneys consistently re-
ported that race was a relationship barrier
with clients of a different race/ethnicity
than themselves. Specifically, attorneys
reported that race was a barrier in estab-
lishing trust (61%), building relationships
(54%), and communicating (46%) with
clients of a different race/ethnicity. As
displayed in Figure 2, white attorneys
were significantly more likely to describe
experiencing barriers to building trust
and relationships with their BIPOC cli-
ents relative to the experiences of BIPOC

attorneys. An attorney’s race impacted
communication less.

Self-ldentification

Public defense attorneys were asked how
they typically learn of clients’ race/ethnic-
ity. Attorneys could select multiple op-
tions and the majority indicated they use
their own judgment (67%), with fewer re-
porting that they ask their client to self-
identify (60%) or they rely on official rec-
ords from the courts or law enforcement
(50%).

Attorney Selection

When asked about racial disparities be-
tween clients and attorneys, most public
defense attorneys (68%) said that the
public defense attorneys where they

Figure 2. White attorneys were significantly more likely to
experience barriers to trust formation and relationship building

with clients who did not share their race.

80%

* %k

64% *

60%

40%

20%

0%
Trust Formation

Relationship
Building

®m White Attorneys
BIPOC Attorneys

Communication
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practice are not racially/ethnically repre-
sentative of the populations they serve.
When asked whether clients can request
an attorney with a shared racial/ethnic
identity as themselves, most attorneys re-
ported that this is not an option (69%).
Another quarter were unsure (24%) and a
small minority (7%) indicated that clients
can make such a request. Only 15% of at-
torneys believed that BIPOC clients would
have better case outcomes if represented
by an attorney who shared their racial or
ethnic identity. BIPOC attorneys were
more likely to agree with this position
(20%) than white attorneys (10%).

Case Strategy

Although most public defense attorneys
reported that they do not change their

case strategy based on clients’ race/eth-
nicity, a notable minority indicated that
they do change their negotiation strate-
gies (33%), the way they collect and pre-
sent evidence in court (31%), and the legal
advice they give (18%) based on clients’
race/ethnicity. As displayed in Figure 3,
BIPOC attorneys were significantly more
likely than white attorneys to report that
they collect and present evidence in court
differently and give different legal advice
to BIPOC clients. An attorney’s race had
less of an impact on changing negotiation
strategies depending on their client’s race.

Office Culture

Understanding the local office and agency
culture can provide insights into how ra-
cial bias may impact public defense

Figure 3. BIPOC attorneys were significantly more likely to

collect and present evidence in court differently and
give different legal advice depending on the race of their client.

60%
k%
39% 41%
o)
40 & 34% 32% * m White
27% Attorneys
o 17% BIPOC
207% 0 Attorneys
0%
Change Collect and Give different
negotiation present evidence legal advice
strategies in court
differently
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attorneys’ experiences within their local
offices.

Diversity In Leadership

Nearly 3 out of 4 public defense attorneys
(72%) reported that management posi-
tions were held mainly by white attorneys
in their office.

Racism In The Workplace

Public defense attorneys were then asked
whether they had directly heard or seen
other attorneys in the office embarrass,
patronize, or otherwise treat someone
negatively because of their race/ethnicity
in the past year. Overall, only a small per-
centage of attorneys (17%) had witnessed
this type of racism in the office. However,
when examining the differences in re-
sponses by attorneys’ race, BIPOC attor-
neys were almost three times more likely

to report witnessing racism in the office
(see Figure 4).

Training and Office Culture

Racial bias training and open dialogue
about the nature of racism within the
workplace can serve as opportunities for
staff to learn to identify racism in the
workplace.4 Most public defense attor-
neys (78%) believed that training on sys-
temic racism and racial bias is necessary.
Fewer attorneys felt that racial bias train-
ing is unnecessary (11%) or were unsure
about the need for training (11%). Two-
thirds of attorneys (66%) reported that
they experience an office culture where
staff has regular conversations about ra-
cial bias—for instance, how BIPOC and
white clients are affected differently by
criminal legal systems.

Figure 4. BIPOC attorneys were significantly
more likely to witness racism in the office

40%
KKk

30%

20%

12%

10%

0%

31%

m White Attorneys
BIPOC Attorneys

*p<0.05, **p<o0.01,
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Limitations and Conclusion

Limitations

Several study limitations are noteworthy.
First, survey research inherently pos-
sesses limitations. Surveys allow the gath-
ering of a broad range of information
from a large population, yet they lack
depth in providing an explanation. For in-
stance, while respondents highlight racial
inequity, survey data may not reveal the
underlying causes. We suggest comple-
menting these findings with insights from
RTI's interviews with public defense at-
torneys for a more nuanced perspective.
Second, despite having 690 survey re-
spondents, our data collection relied on
convenience sampling, potentially limit-
ing the representation of the broader field
of public defense attorneys. Third, selec-
tion bias might exist due to a varying will-
ingness among contacted attorneys to
participate, especially a potential lack of
participation from those who prefer not to
discuss race. Lastly, although scholars
and practitioners referenced in this report
suggest strategies to address racial bias,
the survey does not assess these strate-
gies.

13

Conclusion

Our survey reveals that race significantly
influences public defense practice and
culture. Public defense attorneys recog-
nize racial disparities in the legal system
and adapt their strategies accordingly.
However, there are differences between
how white and BIPOC attorneys interact
with clients and approach cases. White at-
torneys find race can hinder building rela-
tionships with BIPOC clients, while Black
attorneys adjust strategies more for
BIPOC clients compared to white clients.
Clients have limited opportunities to indi-
cate their race or request representation
by a same-race attorney. Systemic dispar-
ities, such as a lack of diversity among
public defense attorneys, limited opportu-
nities for dialogue, and instances of rac-
ism in the office, particularly affect
BIPOC attorneys. Overall, public defense
attorneys acknowledge the impact of bias
and racism, but may experience the crimi-
nal legal system differently depending on
the race of the attorney. Further research
is needed to identify and evaluate actiona-
ble solutions to address systemic racial
harms within the public defense system.
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