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Introduction

Recognizing the “obvious truth”! that de-
fendants cannot be assured a fair trial
without representation, the Supreme
Court has held that the right to counsel
guaranteed by the Sixth Amendment re-
quires states to provide a lawyer if a de-
fendant cannot afford one.2 However, in
42 states and the District of Columbia, in-
dividuals experiencing poverty are
charged a fee for invoking their Sixth
Amendment right to counsel (hereafter
referred to as “defender fees”).3 While de-
fender fees are a marginal contributor to
legal system fines and fees imposed on in-
dividuals, these fees are unique amongst
the larger universe of fines and fees inso-
far as they essentially impose a fee for a
Constitutional guarantee.*

Although there is a growing body of re-
search on the use and impact of legal sys-
tem fines and fees broadly defined, spe-
cific attention to defender fees remains
underexplored within this literature. Poli-
cymakers and practitioners can help to
ensure quality representation through an
evidence-based approach to the problems
and potential solutions associated with
defender fees. To fill this research gap
and start building the necessary evidence
base, the Center for Justice Innovation
(Center) partnered with the National Le-
gal Aid & Defender Association (NLADA)
to conduct two national surveys to docu-
ment the uses and perceptions of de-
fender fees among (1) public defense at-
torneys and (2) public defense and court
leadership. What follows is a summary of
those findings and a discussion of poten-
tial policy and practice considerations.

Findings suggest that public defense at-
torneys are receptive to exploring policy
and practice solutions to mitigate the im-
pact of defender fees.

e Most public defense attorneys sur-
veyed for this study opposed the use of
defender fees, the most common rea-
son being the collateral consequences
experienced by clients. Public defense
leaders who responded to our survey>
were more supportive, seeing the ben-
efit of fees in offsetting the costs of the
public defense system.

e Contrary to prior research, few attor-
neys in our study reported defender
fees negatively impacting the attor-
ney-client relationship. Still, some had
witnessed clients waive their right to
counsel because they could not pay an
upfront defender fee.

e We also asked attorneys to describe
how statutes on defender fees apply in
practice, and there was considerable
variability, suggesting the need for
greater standardization in terms of
equipping attorneys with the skills to
advocate against the fees and for
judges to consistently apply proce-
dural safeguards like ability to pay de-
terminations.

e Finally, a secondary survey of public
defense and court leaders illustrated
jurisdictions’ difficulties tracking data,
specifically estimating outstanding
debt or the revenue associated with
defender fees.
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These findings underscore the need for
additional research to help public defense
systems confront how defender fees po-
tentially create misaligned incentives and
harm clients. Solving these issues is a
complex matter, however. On one hand,
eliminating defender fees via legislative
action or court rule reform stands as the
only pathway to permanently solving the
core problems of misaligned incentives
and harm to clients. On the other hand,
fee elimination could create new prob-
lems in jurisdictions that use defender
fees to fund aspects of the public defense
delivery system. To best identify how to
navigate this tension, system actors
should identify alternative funding
sources to offset potential budget short-
falls associated with defender fee elimina-
tion to avoid compromising core defense

functions. In situations where defender
fee elimination is not viable, this report
offers a series of ground-up practices that
public defense leaders and attorneys can
consider to mitigate the harms of de-
fender fees. It should be noted, however,
that public defense cannot solve the prob-
lems associated with defender fees alone;
these steps require cross-system collabo-
ration to shift court culture to fully realize
the end goal of mitigating harm. We hope
our findings serve as a starting point for
all system actors to consider whether the
revenue generated by defender fees out-
weighs the harms experienced by individ-
uals relative to other potential funding
sources.



PAYING FOR BTHE RIGHT TO COUNSEL

Background

Generalized Use of Fines and
Fees

Due to growing budget constraints, the
use of fines and fees has expanded across
virtually every stage of the criminal legal
system.® Estimates based on a review of
U.S. Census Bureau data between 2005
and 2019 reveal that fines, fees, and for-
feitures are a small but consistent source
of revenue for state and local govern-
ments.” Whereas fines are a means of de-
terrence and punishment, fees are a
means of charging individuals for their
“use” of the criminal legal system.8 Policy-
makers and researchers have acknowl-
edged that using fines and fees to fund
the criminal legal system creates conflicts
of interest and misaligned incentives for
system actors.? Although much of the aca-
demic and policy discussion has focused
on law enforcement and judges prioritiz-
ing enforcement of fines and fees for reve-
nue generation relative to other goals,
public defense faces a similar quandary as
twenty-four states use defender fees to
fund a portion of local public defense sys-
tems.1©

The promise of revenue from fines and
fees is enticing for state and local govern-
ments, but it is rarely fully realized, and
system actors must weigh the potential
harms against it. As of 2020, roughly 6%
of adults in the U.S. report debt stemming
from legal expenses, fines, or court costs.
This number expands to approximately
20% of people with an immediate family
member who is incarcerated.'* Research-
ers estimate unpaid fines and fees in

twenty-five states to be at least $27.6 bil-
lion, but the lack of data collection and
transparency make it impossible to esti-
mate the scale of outstanding debt in the
United States.!2 Looking beyond financial
implications, their capacity to exacerbate
racial disparities, and the collateral con-
sequences associated with failure to pay—
including rearrest, incarceration, revoca-
tion of driver’s license, loss of personal
rights, employment challenges, and ad-
verse spillover effects to families—have
been well documented.:3 Collectively,
fines and fees can create an unsustainable
“high pain, low gain” funding stream.4

The Black Box of Defender
Fees

Although there is a growing body of re-
search on fines and fees generally, there is
a significant gap in understanding the use
and impact of defender fees in particu-
lar.’5 Policy scans and descriptive studies
of select jurisdictions indicate that de-
fender fees typically take one of two
forms: 1) a flat administrative fee assessed
at the start of the case (upfront fee) or 2)
a variable amount assessed at the end of
the case for the defense services provided
(recoupment fee).16 How the assessment,
waiver, and collection of defender fees are
applied in practice, however, remains
largely unknown, as most states do not
publicly disclose the amount assessed and
collected. Among those that do, the reve-
nue collected falls significantly short of
the original assessments.?” For example, a
report in Iowa revealed that judges varied
significantly in imposing recoupment
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fees, and only $46 million of nearly $200
million in outstanding debt was col-
lected.18 Moreover, rural communities in-
cluded in the study had disproportion-
ately higher fees due to their reliance on
court-appointed attorneys relative to
more populous counties with public de-
fender offices. This example offers a clear
illustration of how defender fees can un-
dermine uniformity in the administration
of justice when different communities in-
cur different amounts as a function of
their local defense system.

While defender fees represent only a por-
tion of total fines and fees, they have a
unique impact. A report issued by the
American Civil Liberties Union of South-
ern California exemplifies this point.9

First, public defenders expressed concern
that the upfront fee undermined public
defenders’ ability to build trust with their
clients. Some attorneys noted that the fee
discussion introduced “a chilling effect,”
whereas others felt it tainted the first
meeting with clients. Second, some coun-
ties either reduced or stopped collecting
the upfront fee over fears that it would
encourage individuals to waive their right
to counsel, an issue complicated by incon-
sistent communication from attorneys
and judges regarding the possibility that
the upfront fee may be returned or
waived. These examples highlight how de-
fender fees may undermine attorney-cli-
ent relationships and access to counsel.
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Current Study

In 2022, NLADA issued an updated re-
port on the national policy landscape,
supplemented by in-depth case studies
that tried to “follow the money.” We built
upon these prior efforts with two surveys:
1) a national survey of public defense at-
torneys and 2) a survey of public defense
and court leadership. We sought to ex-
plore several research domains:

1. Perceived Impact of Defender
Fees: What collateral consequences
have attorneys seen their clients expe-
rience due to defender fees? Do de-
fender fees impact the attorney-client
relationship?

2. Attorney Attitudes: What is the
overall level of support or opposition
to defender fees? What drives these
attitudes, and how do they vary across
attorneys in different roles?

3. Defender Fees in Practice: How
are upfront and recoupment fees im-
plemented? How is information about
the fees communicated to clients?
How often have attorneys witnessed a
client waive the right to counsel due to
notification of an upfront fee?

4. Responding to Defender Fees:
What practices have jurisdictions im-
plemented to offset the potential harm
of defender fees? How often are they
practiced? What is the extent of edu-
cation and training related to defender
fees?

Methodology

The project team worked with subject
matter experts at NLADA to design a 56-
item web-based survey to be administered
to attorneys who provide adult criminal
court representation in state or local pub-
lic defense delivery systems.2? The survey
consisted of closed- and open-ended
questions about 1) attorneys’ perceptions
of defender fees; 2) training, education,
and resources related to advocacy against
the imposition of defender fees; 3) experi-
ence with upfront fees; and 4) experience
with recoupment fees.2! The research
team worked with NLADA and members
of their professional network to recruit
public defense attorneys via listservs, so-
cial media, webinars, conferences, and di-
rect engagement with professional net-
works. We fielded the survey between
December 2022 and January 2024.22

Overall, 330 attorneys from 34 states and
Washington, D.C. completed the survey.23
Over three-quarters of attorneys in the
study (77%) practiced in public defender
offices. Respondents were most com-
monly staff attorneys (49%), with repre-
sentation from private attorneys (18%),
supervising attorneys (15%), and chief
public defenders or managing attorneys
(15%).2* Due to the optional subsections
and missing data considerations, the sam-
ple size of 330 fluctuates depending on
where an item was in the survey, a point
noted in the findings below.2>
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Findings

Attorney Perceptions on the
Impact of Defender Fees

Attorneys who continued with the survey
(n = 298) were presented with a list of po-
tential consequences and asked to select
all those their clients had experienced due
to non-payment of defender fees. As de-
picted in Figure 1, more than two-thirds
reported their clients had experienced at
least one consequence, which we catego-
rized across three broad areas: accumula-
tion of legal debt, ongoing criminal legal
system involvement, and non-criminal le-
gal system consequences that impact

ability to pay. Those who selected the
“other” category had the option to write in
additional consequences; these included
civil judgments, negative changes to case
outcomes, jail, technical violations (in-
cluding court diversion or alternative pro-
grams and probation) , and feelings of
embarrassment.

We also presented attorneys with several
potential criticisms of defender fees and
asked them to rate their level of agree-
ment with each argument. Attorneys most
frequently agreed that defender fees neg-
atively impact their clients (73%), perpet-
uate clients’ ongoing system involvement
(64%), and contribute to racial and ethnic

Figure 1. Public Defense Attorneys Have Observed Their Clients
Experience Numerous Consequences for Unpaid Defender Fees

Any consequence

Private collection

Suspension of Driver's License
Offset taxes

Garnish wages

Deny Car Registration

Denial of Expungement

Contempt of Court

Suspension of Professional License 1%
Revocation of Supervision

Warrants 4%

Case Delay 3%
Other

0%

14%

15%

69%

20%

19% | Accuml.llatior.l of
Legal Financial Debt

19% Non-Criminal Legal
System Consequence
Ongoing Criminal
Legal System
Involvement

20% 40% 60% 80%

Note: Respondents (n = 298) can select all consequences that apply or input an unlisted
consequence. As a result, the total percentage will not add up to 100%.
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disparities in the criminal legal system
(59%).26 Fewer attorneys agreed that de-
fender fees undermine the attorney-client
relationship (31%) or negatively impact
their ability to advocate for their client
(22%).

Specific to aspects of the attorney-client
relationship that are strained by defender
fees, attorneys rated barriers such as es-
tablishing legitimacy as an advocate
(26%), establishing trust (25%), and
building relationships (21%) with similar
frequency. Fewer attorneys reported that
the fees created barriers in communica-
tion (14%) or actively engaging clients in
their defense (14%).

Attorney Attitudes about
Defender Fees

When asked whether they supported the
use of defender fees in their jurisdiction,
65% of the 330 responding attorneys said
no, 26% said yes, and 9% were unsure.
Those who reported clear opposition or
support were presented with a follow-up
list of reasons and asked to select all that
resonated with them. Those who indi-
cated they were unsure could report rea-
sons for support and opposition (Figure
2).

Figure 2. Public Defense Attorneys Strongly Oppose Defender Fees
for Several Reasons that Negatively Impact Their Clients

73% of attorneys

expressed any opposition

80%

67%

60%

40%

20%

35% of attorneys
expressed any support

80%
60%

40%

20% 12% 0
%
l 9% o
0%

¢ o F

X > X x@
SEC o
Q ?&o S t;&

X ¢
C) @‘b

Note: Respondents (n = 330) can select multiple responses. As a result, the total percent will not add up to
100%. There were 6% of respondents who selected ‘other opposition’ and 1% of respondents selected ‘other
support’.
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Nearly three-quarters of attorneys in our
study endorsed at least one reason for
their opposition, with the majority citing
that the fees create financial barriers for
their clients. To a lesser extent, attorneys
reported their opposition was also associ-
ated with the belief that defender fees un-
dermine the attorney-client relationship
and increase clients’ likelihood of waiving
the right to counsel. There was variation
in the degree of opposition by attorney
role. Both staff (82%) and supervising
(74%) attorneys most frequently reported
that they did not support the use of de-
fender fees compared to public defense
leaders (62%).

In contrast, little more than a third of all
attorneys endorsed at least one reason for
supporting the use of defender fees in
their jurisdiction. The most common rea-
son for support was using defender fees to
offset the costs associated with funding
local public defense systems. We also ex-
amined how overall support varied by at-
torney role. Of the little more than a third
of attorneys who supported defender fees,
nearly half (46%) of these attorneys were
public defense leaders relative to staff or
private attorneys (33%) or supervising at-
torneys (24%).

Overall, our findings indicate that attor-
neys were highly aware of the toll de-
fender fees take on their clients, and their
primary concern is how these fees con-
tribute to a revolving door within the
criminal legal system (e.g., issuance of
warrants, license suspension, revocation
of community supervision). Attorneys
were less focused on the barriers these
fees create in their client relationships.
Despite the overall high levels of opposi-
tion to defender fees, our findings high-
light there are nuances. The attorneys
with more day-to-day interactions with

12

clients shared a stronger opposition as
they witnessed the impact of defender
fees on their clients. In contrast, public
defense leaders were more sensitive to the
role of defender fees in funding local pub-
lic defense systems.

Defender Fees in Practice

To better understand opportunities for
procedural safeguards to offset the poten-
tial harms noted above, we asked attor-
neys questions to understand how those
operating in jurisdictions with upfront
fees (n = 213) or recoupment fees (n =
222) experience local practice. As shown
in Figure 3 (see page 13), attorneys re-
ported that typically clients are made
aware of defender fees at multiple points,
with upfront fees most frequently dis-
closed during indigency screening and re-
coupment upon the case’s conclusion
when other court fees are applied.

Court representatives (e.g., clerk, judge)
are reportedly the system actors most
commonly responsible for informing indi-
viduals about either upfront (51%) or re-
coupment (52%) fees—the involvement of
public defense representatives varied by
type of fee. Defense attorneys were more
frequently involved in notifying their cli-
ents about recoupment (25%) relative to
upfront fees (17%), with an administrator
associated with the local defense system
playing a slightly more involved role in
the notification of upfront fees (12%) rela-
tive to recoupment (8%).

Even though our findings highlight that
the courts are primarily responsible for
notifying individuals about defender fees,
defense attorneys should discuss the fees
with their clients to help them understand
potential collateral consequences. Yet a
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Figure 3. Clients Are Made Aware of Defender Fees At Multiple Points

Upfront Fees
During Indigency
Screening 34%
When Counsel 20%
Is Assigned 07
At First Judicial 0%
Appearance 307
Upon Conclusion
P of Case* 30%
Clients Are Not 6%
Formally Told ?
0% 20% 40% 60%

Recoupment Fees

44%

11%

80% 0% 20% 40% 60% 80%

Note: Respondents (n = 213 for upfront fees and n = 222 for recoupment fees) can select multiple re-
sponses. As a result, the total percentage will not add up to 100%. For upfront fees, 18% selected “other”
and 3% selected “don’t know”. For recoupment fees, 13% selected “other” and 5% selected “don’t know.”
*Upon conclusion of case when other court fees are applied.

sizable proportion of attorneys in our
study reported that they never or rarely
discuss the fees with clients (Figure 4), a
finding more pronounced for upfront fees
versus recoupment.

Communication about upfront fees has
received specific attention in past litera-
ture.2” More specifically, if a client is una-
ware that the fee may be waived or de-
ferred, they may waive their right to
counsel which increases their likelihood
of a poorer case outcome. In our study,
some attorneys (12%) reported witnessing
an individual waive the right to counsel
because they could not pay an upfront fee.
Judges may also be more inclined to grant
relief for upfront fees because they per-
ceive them to be nominal and do not want
an individual to proceed without an attor-
ney.28 The attorneys in our study reported

13

Figure 4. Public Defense Attorneys
Are More Likely to Discuss
Recoupment Fees With Clients

80%
60% 55% 54%
41% 40%
40%
20%
0%
Upfront Recoupment

m Never or Rarely Sometimes, Often, or Always

Note: Respondents for upfront (n=213) and recoupment
(n=222) fees also could select “Don’t Know” and “Not
Applicable,” which comprised 3% of respondents for up-
front fees and 7% for recoupment fees.
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that there were options for mitigating the
impact of upfront fees, including waiver
or deferral (37%), with some jurisdictions
offering only waiver (31%) or only defer-
ral (3%). However, only 40% of attorneys
estimated that they often or always in-
formed their clients that the upfront fee
could be waived or deferred.z? When at-
torneys considered the occasions they dis-
cussed defender fees with their clients,
they recalled that clients expressed
greater concern over their ability to pay
recoupment (42%) versus an upfront fee
(30%).

Procedural Safeguards to
Respond to Defender Fees

Jurisdictions could exert the greatest im-
pact through fee elimination, but that
may not be feasible. In this section, we
describe the frequency of ground-up ap-
proaches that public defense leaders and
attorneys can pursue to advocate against
the imposition of defender fees. We also
explore perceptions of judicial behavior
and courtroom culture among public de-
fense attorneys.

Frequency of Ability to Pay
Determinations

Overall, attorneys reported that the abil-
ity to pay is considered more often for re-
coupment (57%) than for upfront fees
(42%). Given the larger amount of debt
associated with recoupment, we asked at-
torneys to select all the ways that ability
to pay is determined. Approximately one-
third (32%) of respondents reported that
the judge imposes recoupment at sen-
tencing, and attorneys can cite client’s in-
ability to pay. In comparison, roughly an-
other third (29%) indicated that the judge
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informally probes ability to pay before
imposing recoupment. Less common
were judges conducting formal ability to
pay hearings before imposing recoupment
(18%) or judges imposing recoupment at
sentencing and requiring the client to file
new financial statements to request that
ability to pay be considered (13%).

Frequency of Advocacy and Legal Relief

Attorneys have several options for seeking
relief from defender fees. We asked re-
spondents to consider their past court-
room advocacy related to defender fees
and the frequency with which they per-
ceived judges responding to their argu-
ments (Figure 5).

e Deferral or Waiver of Upfront
Fees: Attorneys reported that they do
not advocate for deferrals frequently
relative to waivers, which suggests
that they are more focused on pursu-
ing a remedy that eliminates a fee in-
stead of postponing it. Based on their
courtroom experience, attorneys re-
ported that judges are also less in-
clined to waive an upfront fee rather
than defer it.

¢ Reduction or Waiver of Recoup-
ment Fees: Nearly half of attorneys
reported that they infrequently advo-
cated for an ability to pay determina-
tion. Slightly more than half of attor-
neys reported that judges infrequently
made such a determination. However,
attorneys report considerable variabil-
ity in judges’ willingness to waive or
reduce recoupment, with most attor-
neys indicating either form of relief
was sometimes granted.
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Figure 5. Public Defense Attorneys Report Considerable Variability
in Their Advocacy and in Judicial Decisions

Upfront Fee (n = 213)

Upfront fee waived 42%

Upfront fee deferred 32%

Attorney advocates

0,
for a waiver 53%

Attorney advocates

for a deferral 19% 30%

0% 20% 40% 60% 80% 100%
Recoupment Fee (n = 222)

Advocate for an ability to pay

o 20% 2%
determination for recoupment ? 927

Judges make an ability to pay

o 24% %
determination for recoupment 47 4578

Recoupment fee is reduced 39% 24%

Recoupment fee is waived 38% 34%

0% 20% 40% 60% 80% 100%

m Never or Rarely Sometimes Often or Always

Note: To simplify the figure, we omit responses of “Don’t Know” and “Not Applicable” from the denom-
inator and report what is known as valid percentages. Missing values ranged from 29% to 48% for up-
front fees and 17% to 22% for recoupment fees.

15
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To better understand the cultural and
procedural challenges attorneys face
when advocating for their clients’ ability
to pay defender fees, most attorneys
(41%) reported that their top barrier was
judges not making reasonable decisions
regarding ability to pay given clients’ ex-
periences with poverty. The second most
common barrier was the need for ade-
quate guidance on how a court should de-
termine ability to pay (15%). We observed
that attorneys were relatively split on the
third barrier consisting of procedural hur-
dles (7%), time constraints to gather doc-
uments and evidence (8%), and not
knowing the full balance of what clients
owe at the time ability to pay is deter-
mined (10%).

Attorney Awareness of Defender Fees

One potential reason attorneys may not
discuss defender fees with clients or con-
sider them part of advocacy is that they
lack awareness of the fees. At the start of
our survey, all attorneys (n = 330) re-
ported the state in which they practiced.
This response triggered questions in-
formed by text from that state’s statute
relating to upfront or recoupment fees as
identified in NLADA’s 2022 report. Over-
all, attorneys were generally aware of
their states’ statute on defender fees, with
greater awareness reported for recoup-
ment (80%) versus upfront fees (63%).
Little over half of attorneys (52% for ei-
ther fee) noted that their jurisdiction’s
practices aligned moderately or extremely
with statute.

16

Frequency of Attorney Training

Despite high levels of awareness regard-
ing the state statute, less than a third of
all attorneys (30%) reported that they had
ever received training on how to advocate
for a waiver or reduction of defender fees.
Of the 99 attorneys who received training,
the majority (70%) received information
via public defense training curricula, fol-
lowed by continuing legal education
(22%), informal networks (e.g., col-
leagues; 11%), or were self-taught (11%).30
Despite the infrequency of training, of the
individuals who did receive training, most
(67%) felt it was helpful for their advocacy
in waiving or reducing defender fees.



The Potential for Misaligned
Incentives

As detailed above, the attorneys we sur-
veyed reported high levels of opposition
to defender fees and were acutely aware
of how their clients were impacted by cor-
responding legal debt. Nevertheless, pub-
lic defense leaders were relatively more
supportive of the fees because they offset
the cost of the local public defense sys-
tem. One possible explanation for this rel-
atively greater support is that those in
leadership positions may have a wider
view of the funding realities and chal-
lenges of public defense systems. This
begs several questions that can shed light
on the misaligned incentives created by
defender fees: What types of data do local
systems collect concerning defender fees?
Do jurisdictions document whether de-
fender fees generate revenue? Which
agencies have the power to make deci-
sions about the revenue associated with
defender fees?

Concurrent with the data collection pe-
riod for the attorney survey, we fielded a
separate survey of high-level system ac-
tors who were presumed to know more
about the assessment and collection of
defender fees given their role (e.g., chief
defenders, court clerks).3* We hoped to
capitalize on the administrative insights
of this population to gain insight into the
potential for misaligned incentives. Ac-
cordingly, this second survey included a
section asking respondents to report how
jurisdictions collect and track defender
fees in their jurisdiction to understand
how data collection on the assessments,
collections, and outstanding balances

associated with defender fees may poten-
tially increase transparency and open the
door to conversations about alternative
funding streams for public defense. Alt-
hough our sample is limited, the findings
from 81 individuals in various adminis-
trative positions (73% chief/deputy public
defenders, 15% leadership from other
public defense systems, 9% court admin-
istration, and 4% state/local government
positions related to public defense) across
28 states mirrors NLADA'’s findings that
how governments apply defender fees to
public defense budgets is a black box.32

e Fee Collection: Respondents re-
ported that courts were the primary
gatekeepers for upfront (35%) and re-
coupment fees (58%). There were
small variations across fee type and
responsible party. Public defender of-
fices played a slightly more involved
role in collecting upfront fees (16%)
relative to recoupment fees (9%).

e Data Tracking: Less than a quarter
(21%) of respondents reported that
their jurisdiction was not required to
track data on defender fees. Although
40% of respondents reported data
tracking was required, slightly over a
third (35%) were uncertain about data
tracking requirements. When asked to
expand on the data collected, a similar
proportion of respondents reported
their jurisdiction tracked both upfront
(25%) and recoupment fees (26%).
Data on fee collection was more com-
mon for recoupment (37%) compared



to upfront fees (27%) with data re-
garding fee waiver being less common
(10% and 11% respectfully).

o Estimating Revenue: Slightly over
half (52%) of respondents reported
that their jurisdiction could estimate
how much revenue was generated by
defender fees, and less than a quarter
(21%) reported that their jurisdiction
could estimate the total amount of un-
paid defender fees in a year. Notably,
given their role, many individuals who
should know about these topics did
not know how much revenue was gen-
erated (40%) or outstanding debt
(53%).

o Applying Revenue: Only 28% of re-
spondents reported that defense

systems could decide how to use reve-
nue generated by defender fees. Con-
versely, 54% indicated that the legisla-
ture, state, or county decided how to
use revenue generated by defender
fees.

These findings suggest two challenges,
with misaligned incentives. First, when
external actors control revenue, these ex-
ternal actors do not psychologically inter-
nalize the costs imposed on individuals
and have fewer incentives to reduce the
size of defender fees. Second, defense sys-
tems heavily dependent on defender fees
can only reduce defender fees if they
make budget cuts elsewhere, which could
also adversely affect clients, or they se-
cure additional funding.
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Discussion

The time is ripe for cross-system conver-
sations about defining the potential prob-
lems associated with defender fees and
exploring possible solutions. California
eliminated defender fees as part of a
statewide abolition on all court fees,
whereas Delaware and New Jersey passed
legislation specifically to eliminate de-
fender fees.33 From a practice perspective,
the American Bar Association updated its
principles for public defense delivery sys-
tems in 2023, making explicit its position
that jurisdictions should not charge indi-
viduals eligible for a public defense attor-
ney any defender fees.34 Policymakers
and practitioners ready to tackle the issue
can find guidance in local data and re-
search to objectively document both the
existing harms associated with defender
fees and predict the potential impacts that
any intervention—including fee elimina-
tion via legislative action or reform to
court rules—might have on public defense
systems.35 Even if defender fees generate
relatively small revenue,3¢ a data-driven
approach to documenting how public de-
fense systems use that money is needed to
ensure jurisdictions are not jeopardizing
resources needed to provide effective rep-
resentation. Such considerations could
then be weighed against other potential
funding streams to offset any potential
shortfall.

Our findings illustrate strong opposition
to defender fees from the public defense
field. Still, system actors must consider
additional nuances to ensure they do not
create further harm or unintended conse-
quences through fee elimination. Courts
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are primarily responsible for collecting
the fees while legislatures and public de-
fense systems typically have the authority
to determine how fees are used. Without a
clear understanding of how defender fees
are used and who has decision-making
power, local system actors are ill-
equipped to develop solutions to reduce
the misaligned incentives associated with
defender fees. When our findings are con-
sidered in tandem with those documented
in NLADA’s 2022 report, there are several
policy and practice considerations juris-
dictions may find helpful in addressing
defender fees.

Considerations Related to
Fee Elimination

Public defense leaders must balance the
impact on clients against the incentives
created by the fees to fund defense sys-
tems.37 Indeed, public defense leaders
who responded to our survey supported
defender fees on account of budgetary
reasons. Additionally, when non-defense
actors control the revenue, they have in-
terests other than the quality of public de-
fense and they may not consider the costs
imposed upon clients. This results in little
incentive to enact changes.38 Our findings
from the survey of high-level system ac-
tors illustrated the prominent role non-
public defense actors play in defender
fees. Moreover, both our findings and the
case studies conducted by NLADA illus-
trate the challenges in mapping revenue
streams associated with defender fees.
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Without a clear understanding of how de-
fender fees are used and who has deci-
sion-making power, local system actors
are ill-equipped to develop solutions to
reduce the misaligned incentives associ-
ated with defender fees. Nevertheless, es-
tablishing a common understanding of
why it is in the best interest of all system
actors and accused individuals to have a
strong public defense system can be a
gateway to deeper conversations about
the many ways defender fees may under-
mine that ideal. An appropriately funded,
robust defense system with more experi-
enced attorneys, more manageable case-
loads, and specialized programs can pay
dividends by improving pretrial outcomes
and case dispositions.39 Jurisdictions
should consider sustainable alternative
funding source to defender fees.

Addressing Defender Fees
via Courtroom Practices

There are also several ground-up prac-
tices that jurisdictions may consider im-
plementing, should they not be positioned
to eliminate defender fees entirely. Public
defense (including leadership and staff),
judges, court staff, and other system pro-
fessionals must all be fully involved in
these practice-oriented steps to maximize
their full potential.

e Communication with Clients
About Defender Fees: Given the
variability among respondents’ reports
of when jurisdictions notify clients of
defender fees, the high stakes for cli-
ents, and the already confusing nature
of the criminal court process, the lack
of consistency risks irregularities in
the administration of justice.
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However, the responsibility for notifi-
cation should rest with all parties
(judges, court staff, and defense attor-
neys), and it should be given early in
the case to allow the client to make in-
formed decisions.4° What constitutes
“effective” notification is beyond the
scope of this project. At a minimum,
system actors should message infor-
mation responsibly to avoid increasing
the potential waiver of counsel and
help the individual understand the po-
tential fee amounts and the options
associated with each type of fee.

Fair Ability to Pay Determina-
tions: Approximately half of respond-
ents reported ability to pay was con-
sidered as part of the decision-making
related to upfront fees (42%) or re-
coupment (57%). Some of the reason
for these low numbers may rest in bar-
riers to defense attorneys advocating
for them including, per our respond-
ents: 1) judges not making reasonable
decisions considering clients’ experi-
ences with poverty and 2) insufficient
guidance for the court on determining
ability to pay. Judges need better
guidelines, restrictions, and training
to ensure they make proper ability to
pay determinations using the neces-
sary criteria. Although a lesser barrier
for attorneys who responded to our
survey, jurisdictions should also con-
sistently provide defense counsel with
the pertinent information required to
challenge inconsistent or insufficiently
thorough determinations (e.g., finan-
cial screening information for clients,
the total amount of debt owed).

Training and Education: Our find-
ings revealed that training on advo-
cacy related to defender fees was
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minimal. This represents an oppor-
tunity for chief defenders, public de-
fense training directors, and organiza-
tions that provide continuing legal
education courses to shift culture in
jurisdictions dependent on the fees.
Because public defense providers are
not the only system professionals re-
sponsible for clients’ experiences with
defender fees, judges, court staff, pre-
trial services, and others who either
administer or have a role in the impo-
sition of these fees (e.g., notification of
fees) should also receive training on
best practices in fee waiver, reduction,
and imposition. In all instances, this
training should combine skills training
(e.g., motions advocacy for attorneys,
fee imposition procedures for judges)
with education about the potential
harms of defender fees (e.g., the nega-
tive effect that defender fees can have
on accused individuals’ acceptance of
public defense representation, desig-
nation of payment of defender fees as
a condition of probation). Training
should also include messaging about
the financial harms caused by de-
fender fees that center the voices and
perspectives of impacted community
members. Finally, jurisdictions should
train legal actors on reducing collat-
eral consequences or penalties trig-
gered by defender fees where possible
(e.g., decoupling license suspensions
from unpaid fees, eliminating interest
on fees).

Limitations and Future
Directions

Our national survey of public defense at-
torneys fills a critical gap in the field by
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beginning to document how jurisdictions
translate defender fee statutes into local
practice, as well as the appetite of public
defense attorneys for change. Neverthe-
less, there are some limitations to con-
sider that will set the stage for future re-
search. First, our sample is not
representative and may not reflect the full
scope of attorneys’ experiences with de-
fender fees. Second, our survey relies
upon attorneys’ self-reports related to
courtroom behavior and their clients’ ex-
periences. Finally, the depth of infor-
mation researchers can gather via survey
is always limited.

We encourage future research to build
upon what we learned through this study,
starting with in-depth interviews with at-
torneys and clients. Such an approach
could help clarify where our findings di-
verge from past scholarship. It also serves
as an opportunity to co-create solutions
with those most impacted by defender
fees to implement and test the efficacy of
novel interventions. Further, we encour-
age jurisdictions dependent on defender
fees to pursue research partnerships to
document the extent to which defender
fees fund local defense systems. In other
words, are you generating revenue, given
the costs associated with fee collection?
Where does the money flow? Who makes
decisions about the utilization of the
funds? Are there alternative payment
structures or funding sources that yield
higher returns at a lower pain point? Fail-
ure to address these questions will per-
petuate the misaligned incentives embed-
ded in defender fees.
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